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Court of Appeals of the District of Columbia. 

No. 3972. 

Arthur Tsangares, Plaintiff in Error, 

vs. 

Eugeneo Fugazzi. 

1 In the Municipal Court of the District of Columbia. 

No. A-772. 

Arthur Tsangares, Plaintiff, 
vs. 

Eugeneo Fugazzi, Defendant. 

Be it remembered, That in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

Declaration. 

Filed August 4, 1922. 

In the Municipal Court of the District of Columbia. 

At Law. 

No. A-772. 

Arthur Tsangares, Plaintiff, 
vs. 

Eugeneo Fugazzi, Defendant. 

The Plaintiff, Arthur Tsangares, sues the defendant, Eugeneo 
Fugazzi, for that heretofore, on to wit, the 24th day of July, 1922, 
and for sometime prior thereto the defendant represented himself to 
be the owner of certain premises known as lot 43 in square 724, im¬ 
proved by premises 341 First Street Northeast, in the District of 

1—3972a 
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Columbia, and as such authorized and employed plaintiff to find a 
purchaser for said property, upon certain terms and at a certain price 
then and there stated and announced to plaintiff, and then and there 
agreed to pay plaintiff, should and in the event plaintiff found a 
purchaser for said property a commission of 5% on the first 

2 $5,000.00 and 3% on the Balance of said price; that pur¬ 
suant to said authority, employment and promise on the part 

of defendant this plaintiff submitted said property to one Theo 
Marcopolus, and on, to wit, the 24th day of July, 1922, succeeded in 
obtaining a written offer from said Marcopolus to purchase said prop¬ 
erty at the precise price and upon the exact terms theretofore stated 
and announced by defendant as those upon which he would sell said 
property, and in accordance with the authority and employment as 
aforesaid, and on the date aforesaid plaintiff presented the aforesaid 
written offer to defendant and tendered a deposit of $500.00 made by 
said intending purchaser as evidence of his good faith; yet the de¬ 
fendant, notwithstanding the authority, employment and promise 
aforesaid then and there refused to accept and approve said offer and 
to sell and convey said land and premises to the said purchaser, and 
has ever since refused and neglected to accept and approve the same, 
and has failed, neglected and refused to pay plaintiff the amount of 
his commissions calculated on the basis aforesaid, amounting to Six 
hundred & Ten (610) Dollars, although said purchaser was ready 
willing and able to purchase said property upon the terms and at the 
price specified by the defendant, therefore plaintiff brings this suit 
and claims of the defendant the sum of Six hundred & Ten (610) 
Dollars, as shown by the particulars of demand hereto annexed, be¬ 
sides the costs of this suit. 

And the plaintiff further sues the defendant for money payable 
by the defendant to the plaintiff for goods sold and delivered to the 
defendant by the plaintiff; and for work, labor and materials pro¬ 
vided for the defendant bv the plaintiff at defendant’s request; and 
for money let by plaintiff to defendant; and for money paid by 
plaintiff for defendant at his request; and for money received bv 
defendant for plaintiff’s use; and for money found to be due the 
plaintiff from the defendant upon accounts stated between 

3 them; and the plaintiff claims of the defendant the sum of 
Six hundred and Ten (610) Dollars, according to the par¬ 
ticulars of demand hereto annexed, besides costs. 

C. R. AHALT. 

H. S. BARGER, 
Attorneys for Plaintiff. 

Particulars of Demand. 

To amount due plaintiff by defendant for finding a purchaser for 
lot 43 square 724, improved by premises Xo. 341 First St. X. E. in 
the District of Columbia, at a price of $17,000.00 as agreed $610 00 

C. R. AHALT, 

IT. S. BARGER, 
Attorneys for Plaintiff. 
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Verdict. 

M. 5, p. 142. 

September 7th, 1922. 

Of S Dktrictlowui 63 heret0 and a iury of R00d and lawful men 

ClnrlesT T^l Balle «-ir' Ilia » T,lomas - Julien P. Ballenger 
Tavbr W„1 n V '"‘“i? R ^brath, John 0. Nash, Edward 

Charles E. Callahan, anTThomJs D. H Allcman ’ 

! mad ^dofeiidairt!" nnr^aft«- °his'eause' < i8 
«hc dU;„dan! U1T 111 Cha, ' ge ’ ' hCy U ‘ J °“ thcir «“h -y they finTfor 

Memoranda. 

M°tion for new trial Filed September 11, 1922. M. 5 n 15‘> 

I lamtifT s motion for a new trial filed. • > P- 


Memoranda. 

September 15, 1922.-The time within which to hear nlaintiff’s 

a^Vo^V s ‘ 0 " dcd f r 30 ,lav? - M 5 M 

*irr c 

overruled ft ? ■"** 811(1 «« « “c fslfcX 

i„g bv thi- ac ion .bat ^ co, ; f " ercd that the plaintiff take notll- 

peaUndted 6 ' 1022 - W * ° f Error reived from Court of Ap- 

counscI ’ Court fixcs » nder - 

Xmeinltu _S t 1J22. Time for submission and settlement of Bill 
M. 5 X p Ct 24°o" S CX ‘ endcd 10 DL ' eembcr 28 > 1022. at 10 o’clock a/m 
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5 In the Municipal Court of the District of Columbia. 

No. A-772. 


Arthur Tsaxgares, Plaintiff, 

vs. 

Eugexio Fugazzi, Defendant. 

Bill of Exceptions. 

Filed Feb. 5, 1923. Municipal Court, District of Columbia. 

Be it remembered that at the trial of this cause on the 7tli day of 
September, 1922, before the Honorable George C. Aukam, Justice of 
the Municipal Court of the District of Columbia, and a jury regu¬ 
larly impaneled and sworn to try the issues pending between the 
plaintiff and defendant, the plaintiff to maintain the issues on his 
part, produced Arthur Tsaxgares, the plaintiff, as witness in his 
own behalf, who testified in substance as follows: that he was a 
licensed real estate broker with offices in the Colorado Building of 
this city; that on and prior to the 24th day of July, 1922, the de¬ 
fendant Eugenio Fugazzi was the owner of certain premises known 
as 341 First Street, Northeast, in the District of Columbia, and that 
said defendant on to wit, the lltli day of July, 1922, employed and 
authorized plaintiff to sell said premises at a price of $17,000.00, 
and agreed to pay plaintiff the usual real estate broker’s commis¬ 
sions on said amount, and prior to July 24th, 1922, pursuant to 
said authorization and employment, plaintiff sought out and in¬ 
terested one Theo. Marcopolus in the purchase of said premises, and 
between the lltli and 24th day of July, 1922, plaintiff prepared a 
formal written contract of sale containing among other things cer¬ 
tain terms, whereby the price of the property was named at $17.- 
000.00, $10,000.00, of which was to be paid in cash and the residue 
provided for by certain trusts, as was specifically therein stated, and 
in which the said intending purchaser was to make a pro- 
6 posed deposit of $500.00; that between the said lltli and 
24th day of July, 1922. plaintiff was constantly in touch 
with the intending purchaser and was endeavoring to sell said prop¬ 
erty to him: that on the 24th day of July. 1022. between 1 and 2 
P. M. o'clock, said Marcopolus signed the contract for the purchase 
of said premises and deposited his check therewith for the sum of 
$500.00; that he immediately endeavored to get in touch with the 
defendant by telephone, and later, in company with said Marcopolus 
and one Charles J. White, went to the home of said defendant, reach¬ 
ing there sometime about 3 o'clock, P. M., but was unable to find 
said defendant, and thereupon waited for said defendant to return 
to his home until about 6 o’clock P. M. On cross-examination of 
plaintiff, the following occurred: 
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Q. Do you remember of Mr. Fugazzi coming to you at any time 
between the time of this authorization and the 24th of July, 1922? 

A. Yes, sir. I saw r him. 

Q. Did he come to your office in the Colorado Building? A. He 
came to the office that very dav. 

Q. i ou didn’t have a check for him? A. No. 

Q. And he said, all right, and told you he was going to deal with 
somebody else. A. He said he would wait if we had done any¬ 
thing towards selling the place, and we said that we had a depositor 
ready. A depositor had agreed to take the place. 

Q. And then he tasked if you had a check? A. Well, yes. 

Q. And vou told him vou did not have a check for him? A. 
Yes. 

Q. What did he say then? A. lie said, “All right then, I am 
going to make arrangements to sell it myself. 

Q. lie said that to you, didn’t he? A. Yes, sir. 

Q. Didn’t ho ask you, if he sold it himself, if it would be all 
right with you, and that you said all right to go ahead—to go as 
far as he liked, that there was no exclusive agency? A. We said 
that we would sell it that day and that we would bring him in the 
cheek, and he said all right, and we said that if we didn’t sell the 
property that day that he could go ahead and sell it himself. And 
lie said “All right, T will wait today.” 

Q. And the understanding given there was, that if you didn’t sell 
it that day, Mr. Fugazzi was free to act in the matter? A. Yes, 
sir. 

Q. Now what did Mr. Fugazzi say when you said you didn’t have 
a check? A. IIo said he would wait because ho wanted to try to 
get that purchaser. 

Q. And if you didn’t sell it that day he said lie would sell that 
property himself? A. Yes, if we didn’t sell it that day that lie 
would be free to sell it for himself. 

Q. You didn’t give him to understand that it was all right to go 
ahead that day? A. No, I didn’t sav it. 


7 The plaintiff to further maintain the issue on his part 

then produced as a witness, Charles J. White, who testi¬ 
fied that he was a real estate salesman, associated with the plaintiff 
that he was acquainted with the defendant Fugazzi, having been 
introduced to him bv the plaintiff on July llfh, 1922, at defend¬ 
ant’s home, when witness and plaintiff called to see defendant rela¬ 
tive to the sale of property 341 First Street, Northeast, and at which 
time defendant by written memorandum authorized plaintiff to 
procure a purchaser for the aforesaid premises at the price of $17,- 
000.00, and agreed to pay plaintiff the usual real estate broker’s com¬ 
missions; that a few days after the visit of July 11th, 1922, witness 
prepared a written memorandum as a proposed contract of sale, in 
the following words and figures: 
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“Washington, D. C., July 13, 1922. 

Received of Theodore Mareopolus, the undersigned purchaser, a 
deposit of Five Hundred (500) Dollars, to be applied on the pur¬ 
chase of Lot Forty-three (43) in Square Seven Hundred Twenty- 
four (724), with improvements thereon, known as 341 First Street, 
Northeast, in the District of Columbia, which the undersigned pur¬ 
chaser agrees to purchase upon the following terms and conditions. 

Price of property, $17,000.00; 

Terms of sale, $10,000.00, cash, 


of which the above deposit is a part, and for the residue of $7,000.00, 
the purchaser is to execute and the seller agrees to accept, one note 
for the sum of Seven Thousand (7,000) Dollars, bearing interest 
at seven per cent per annum, payable in monthly installments of 
One Hundred (100) Dollars, on the principal thereof, plus the in¬ 
terest as aforesaid, which shall be computed and paid monthly, 
which said note is to be secured by a second deed of trust on the 
hereinbefore described property following an Eight Thousand 
(8,000) Dollar first trust, which is to be placed by the purchaser, 
the proceeds of which are to be used in the cash payment herein¬ 
before mentioned. Seller shall have the option of requiring the de¬ 
ferred purchase money to be secured by two or more notes instead of 
one. 

Title to be good of record in fact, otherwise deposit to be returned 
and sale declared off, unless the seller is able to remedy defect in 
title, in which case date for closing shall be extended for a reason¬ 
able period, at the option of the purchaser, within which time the 
seller shall take the necessary steps to perfect the same. 

8 Examination of title, conveyancing and recording fees at 

the cost of the purchaser. Taxes, interest, water rent, rents 
and insurance to be adjusted to date of transfer. Any special as¬ 
sessments already levied prior to date of transfer to be paid by seller. 
Examination of title, preparation of papers and settlement to be 
made by Columbia Title Co. 

Purchaser is required to make full settlement in accordance with 
terms hereof within Forty-five (45) days from the date of ac¬ 
ceptance by owner, or at such time when the Title Comjxiny reports 
on the title, otherwise deposit forfeited at the option of the seller, 
and in the event of forfeiture, as aforesaid, seller agrees to pay 
Charles J. hite, one-half of the deposit so forfeited, as compen¬ 
sation for sendees rendered by him hereunder. Further, it is under¬ 
stood and agreed that the lease does not run beyond a period of eight 
months, from this date. 

This contract subject to approval bv owner and is made in dupli¬ 
cate. 


(Signed) 

(Signed) 


CHARLES J. WHITE, 
Acting for A. Tsangares 
THEO. M'ARCOPOLUS, 

Purchaser. 




ARTHUR TSAXGARES VS. EUGEXEO FUGAZZI 7 

Confirmed, ratified and approved this — day of_, A. D 1922 

_ _ » 

• 

except the signatures which were later affixed and the portion 

oufred'nfM ’• tha \ "'.k 116 * thereu P on sought out defendant and in¬ 
quired of him whether or not the terms therein mentioned were 

satisfae cry to him, and if he would accept said offer when signed 

b\ said intending purchaser, whereupon defendant requested wit- 

hroker the °*T ° f LoU * P Shoemaker, 2 tSdUto 

(,r l jq. Lf 1 ! i C,t ^ n a c j a y certain, which was about the 13th 
or 14th of July 1J2_, and when witness and defendant met by 

i'.rlker- ’ntt; d . cfendan . t askcd one Elliott, employed in said Shoe¬ 
maker s office, to examine and pass upon the form of said proposed 

»nT B 7 a !I* Um re 61 *' and a f fler . said EHiott made some interlineations 
and slight modifications of said memorandum (indicated herein bv 

being underscored) and on the advice of said Elliott, the defendant 
then and there slated that if said intending purchaser would 
J J! lakc “ le required deposit therein called for, and would sien 
the said memorandum offer, that he, the defendant, would 
.acept tlie same and sell and convey said property to such purchaser; 
hat defendant then and there agreed to pay plaintiff the usual 

/*,’ioorn 0nl f, 1SS10nS ’ llnl ? u »ting to Six Hundred and Ten Dollars 
(vblO.OO), if he procured such oiler; that witness then negotiated 
further with the intending purchaser who promised to sign said 
memorandum offer as soon as he could ascertain definitely whether 
he could negotiate a certain loan on die aforesaid property, which 
ie desired to ascertain before he made the required deposit and 
obligated himself to purchase, and from time to time informed wit¬ 
ness and plaintiff that he expected to be ready to give a, definite 
answer almost any day; that on the 24th dav of July, 1922. about 
noon, the defendant Fugazzi called at the office of plaintiff, and 
then and there, in the presence of the plaintiff, witness, one John 
i\ A. Decker and one Bernard Duke, inquired of plaintiff whether 
or not the intending purchaser had signed the offer and made the 
required deposit, and was informed by plaintiff that lie, plaintiff 
was then waiting, as per appointment, for a call from said intend¬ 
ing purchaser to sign said offer and make the required deposit • that 
the intending purchaser had informed plaintiff that his negotiations 
for the loan had been consummated and that he would call that day 
about noon and sign said offer, witness’ testimony on that point 
being as follows: 

Q. What (lid Mr. Fugazzi have to say with reference to the ar¬ 
rangements that you had made with respect to that check? A. He 
said that he would wait that particular day. lie would wait that 
day for us, if we could produce that check that day, but that he 
wanted to know something definitely. 

Q. What if anything was said to that by Mr. Tsangares? A. He 
said that Mr. Marcopolus would sign the* check that day—that he 

had made the arrangements. That there was nothing uncertain_ 

no question about it. That the deal would be closed. We got in 
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touch with Mr. Marcopolus, and lie came into the office between 
one and two that same day. 

Q. What did you do then? A. lie came in, posted his check 
and signed the agreement and I immediately called up Mr. Fugazzi. 
Q. Did you reach him? A. No. 11 is wife said he wasn't 
in. 


10 Q. And what did you do after that? A. Called him 
again, from the ollice, at his house. 

Q. And what did you then do? A. Went to the house with 
Mr. Marcopolus. Mr. Marcopolus and myself, and Mr. Tsangares 
all went to his house. 

Q. Did you see anybody on that occasion? A. Yes, sir, I saw 
his wife. 

Q. You went there again? A. Yes, sir. 

Q. And did you sec him on that occasion? A. Yes, sir. 

Q. What if anything did you say to him, after you saw him? 
A. I told him I had a contract with Mr. Marcopolus. and I displayed 
the contract with him to Mr. Fugazzi, and lie said the property had 
already been sold. I showed him the contract and the check. 

Q. What did Mr. Fugazzi assign as a reason for not accepting 
this proposition? A. IJe said that 1 was too late. That he had 
sold die pioj.fitv. a 1 a higher figure. 

Q. What other conversation was there, at ti e time that you went 
there, about this matter. A. lie said that he sold it at a higher 
figure, and he said, to use his expression, “No commish." lie said 
‘T got more money." I said ‘‘Well, Mr. Fugazzi, you told me that 
you would give me today to got a purchaser, and I got one and l 
have been after you ever since in the neighborhood of two or three 
o’clock. Do you think that’s treating us right under your con¬ 
tract?” lie said ‘‘Well, Fin surrv. No commish." “No commish; 
more money!” 

Q. What is the customary real estate commission here in the 
District? A. Five per cent on the first five thousand and three 
per cent on the remainder. 


And on cross-examination, witness stated positively that Mr. Mar¬ 
copolus’ name appeared in the body of the proposed memorandum 
contract at the time it was shown to defendant and said hlliott, and 
denied that he told Mr. Elliott on that occasion that lie didn't have 
a prospective purchaser at that time; that the intending purchaser 
proposed to make a loan on the property so as to enable him to 
make the first cash payment of $10,000.00, before actually execut¬ 
ing the same; that Mr. Marcopolus had arranged the loan by the 
24th of July, 1022, and concerning what took place at the office 
on July 24th. 1022, witness 1 testified on cross examination as fol- 

t, 7 

lows: 

Q. What is the reason that it took you from July lltli to July 
24th, 1922, to get that check? A. Waited for Mr. Marcopolus to 
get that loan. 

Q. When Mr. Fugazzi was in your oflice you told him you didn't 
have a check for him? A. \es. 
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11 a S' } V J ly - didl V- y ? U gc T fc in touch with Mr. Marcopolus? 
, I did, immediately. I asked Mr. Fugazzi to wait But he 

declined. He said he had some business to attend to and I could 
reach him at his house. 

„ S' rJ 1 ' Fu e a “‘ had t0 W you when he was in Mr. Tsangares’ office 
,‘^, af ‘ c ™ 00l ;> ‘h at he was going to go ahead and sell the property, 
didn t he A He did say that he was going to sell the property 
if we didn’t sell it that day yes. F y 


.. Ju lU ? CSS furllK 'r said that no claim was made that he or the plain- 
tffi had procured Theotokos Theos as a purchaser for said property 
and that witness did not personally know said Theos. 1 1 y ’ 

The plaintiff to further maintain the issue on his part produced 

A , ^ CK “’ "; ho ,ostilied tha t he was acquainted with the 
plaintiff and the defendant; that plaintiff has his office in the same 
saute with witness, and that he, Mr. White, Mr. Tsangares and M 
Duke were present on the 24th day of July, 1922, when the defen¬ 
dant culled at plaintiff s office and made inquiry of the plaintiff con¬ 
cerning the sale of the aforesaid property, and'his testimony was as 

follows on that point: 

Q. Now, what conversation took place between Mr. Tsangare* Mr 
fugazzi and Mr. White? A. Mr. Fugazzi informed Mr. tsangares 

deal himself^ 1 16 day ° Ut ljcfore S ()iu S alleatl allJ closing the 

Q. Did you see Mr. Marcopolus on that occasion? A. I did. 

W- 'V hat, if anything, did he do in connection with this property 9 
A. lie signed the contract personally. ^ * 

Q. Did he deposit a check? A. Yes, he did. 

I he plaintiff to further maintain the issue on his part produced 
Bkrnahd Dike, who testified that he was associated in the Bonding 
Bus,ness with Mr. John F. A. Becker, that he was present whh 
plamtiff Mr. Becker and Mr. White on the 24th day of July, 1922 
"hen Mr. kugazzi called at the office of plaintiff, and concerning the 
(omeisation which took place on that occasion between plaintiff and 
defendant, stated in part as follows.* 

Q. M hat if anything, did Mr. Fugazzi have to say on that occa¬ 
sion about that property and about that offer. A. Why he just came 
m there where we was and asked Mr. Tsangares if he was ready to 

, ^, ea a ? (l ,1C sal(1 he was waiting for his money to be 

deposited that afternoon or rather that day. Waiting for the man 

o come in with the money and Mr. Fugazzi told him that it would 
liave to be closed up right away, and he gave him the day to close 

12 T , he Pontiff to further maintain the issue on his part 
produced I iieodore Marcopolus, who identified his signa- 

i 1G C0I i t J? ct ° C V offe r* which he had signed, in connection with 
tlie purchase of the aforesaid premises, which contract had been intro- 
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duced in evidence, and the check which he had deposited therewith, 
which check was thereupon introduced and is of the following words 
and figures: 

“National Cafeteria, 

426 9th Street N. W., 

Thco Marcopolus, Prop. 

Washington, D. C, July 24, 1922. No. 115. 

Pay to the order of Charles J. White, Agent, $500.00. Five Hun¬ 
dred Dollars. 

NATIONAL CAFETERIA, 

By THEO. MARCOPOLUS.” 

Securety Savings & Commercial Bank, 

Washington, D. C. 

and who stated that the contract was executed and the deposit made 
on the 24th day of July 1922, and that he was ready, willing and 
able to buy this property on the aforesaid date; that he had been nego¬ 
tiating for a loan on this property for ten or twelve days prior to the 
W" ~ 1 tic r, which application for loan had finally 

been granted; that lie signed said contract and made said deposit 
between 1 o'clock and 2 o'clock on July 24th, 1922, and that he was 
still ready, willing and able to purchase the same. 

The plaintiff then rested. 


The defendant to maintain the issue on his part produced Ray¬ 
mond Ct. Elliott, who stated that lie had charge of the executive 
work in the oil ice of Louis P. Shoemaker, a real estate broker of this 
city; that on or about July 15, 1922, Plaintiff, witness White, and the 
defendant called at his office and said White exhibited a written 
memorandum as a proposed contract of purchase and sale of the 
aforesaid premises, which witness identified as the contract which had 
been previously introduced, and defendant asked, “Is that 
13 all right”, and after looking the paper over and putting in 
“some little additions”, to protect the defendant here, espe¬ 
cially the title, in that the title matters should be taken care of bv the 
Columbia Title Company”, he approved the same; that said White 
endeavored to have Fugazzi sign said paper at that time as an accept¬ 
ance of such an offer before the purchaser had executed the same, but 
that, witness advised Fugazzi not to sign same, and later placed his 
initials opposite the interlineations by him made, so as to identify 
the same, and defendant thereupon informed said White that when 
said offer was made and signed by said intending purchaser, that he 
would accept the same; that the office of Louis P. Shoemaker was not 
interested in the sale of the premises, other than to advise with the 
defendant concerning the preparation and form of contract etc., and 
acted only in an advisory capacity for the defendant. 

The defendant to further maintain the issue on his part produced 
Iheotokes Theos, who testified that he contracted to purchase the 
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"lw C nf ‘In 1 ! v Cn 5ooo fr0m i thc do . fel ? dant in the afternoon of the 24th 

t wLffi J c J t c'? d Slg " cd lhe P a P ers incident to the same in 

the office of Louis P. Shoemaker, and in part testified as follows: 

Q. Did Mr. Fugazz.i tell you anything about this ofTer he had? 
‘ ’ ,® told 1110 that he had very many offers—and so that dav I 

u . 111110 or tcn o’clock. 1 asked him whether he was 

ready to sell the property or not. He said “Well, I will be able to tell 
you about one or two o clock this afternoon,’’ and I said all right you 
come to my hotel and tell me what you decide to do and then he 

came to my hotel about two o’clock, and he told me “I am ready to 
sell it to you. 

Q. Where did you see him? A. I went to his house and asked 
urn about it and he said, “1 will let you know definitely this after- 

cneH I"' !? lk “ 0VCr with m - v " ifo > and I asked him had he 
; Snecl any deeds or papers or agreements with anybody else to sell 

tins property and he said “no. Positively no. I have not signed 

any agreement with anybody. I am offered many offers but I°will 

know 1 ” 0 ' 6 * ‘ my Wlie ’ and 1 wil1 come t0 J' our hotel and let you 

Q. How much did you offer him? A. He was asking eighteen 
thousand and 1 offered him seventeen thousand and so we agieed to 
split the difference. $17,500.00. ° 

14 fpJwf'rc tIle k,uos on his part joined, the de- 

r f (tic „f dan , 0, “ fd in sl, hstance as follows; that he was the owner 
of the aforesaid premises; admitted that he had authorized the plain- 
tit} to sell said premises at tlic price of $17,000.00; that he had been 
approached by Mr. \\ bite and at defendant’s request Mr. White met 
him and Mr. Elliott at the office of Louis 1>. Shoemaker, where de- 
endimt requested said Elliott to examine the form of the proposed 
written memorandum offer and after some changes were suggested 
and made by said Elliott, was satisfied with the terms as therein 

a,ated ’ f I1 [ 0 ' 1 . dod * 10 said plaintiff would obtain the necessary signa- 
ue of the intending purchaser and the deposit called for therein- 

he >24tb a n d at /i C , 0fflec < , ,f P laintiff in 'he Colorado Building on 
I m.iT i V a f , Ju ' y ’ and 111011 and 'here inquired of plaintiff 
j 10 10 iad ehtaincd the cheek, and was informed by plaintiff 

"' lltl0 f "hite that the intending purchaser was out of town. 

< nd that they could not get the offer on that dav; that lie then and 
here informed the plaintiff and said White that he was going to sell 
he property himself, and thereupon the plaintiff stated to defendant 
hat lie could burn it up, give it away or do anything he pleased • that 
lie did not promise to give plaintiff that day in which to produce a 
purchaser or obtain the signature of the intending purchaser to said 
contract. Defendant admitted that lie had sold said property to said 
leotokes Theos on the afternoon of the aforesaid July 24th 1922 
and that lie had concluded the signing of a contract to sell said proi:.’ 

bomewdTlf tbe 6 off Pri °f '° | h ® time tllat " ilnoss White called at his 
f o’ e " 11,1 the offer of said Marcopolus; that said White produced 

the contract and check but he, defendant, informed said White that 
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the property had been sold for more money to wit, the sum of $17,- 
500.00, to said Theos, and on cross-examination, he testified in part 
as follows: 

15 Q. Mr. Theos said that he came to your house between 
nine and ten o’clock and told you that he was ready to buy. 
A. Yes, sir. And I said “You can buy if the other fellow doesn’t 
take it today.” 

Q . Now, if Mr. Theos was ready to buy and you were not under 
obligations haying signed no contract until you got the check, why 
did you hesitate? A. Because I didn’t want to treat him bad. Mr. 
Tsangares had been trying to sell it and I would rather have let 
them buy my property because of the agreement. I wanted to get 
as much money for it as possible. 

The foregoing is the substance of all the testimony in this case. 
Thereupon the defendant announced his case closed and plaintiff 
having announced his case closed, the defendant moved for directed 
verdict in his favor, which was argued by counsel, and which motion 
was granted by the court, to which counsel for plaintiff then and 
there excepted, which exception was duly noted on the minutes of 
the court. 

Thereafter and in due time the plaintiff filed a motion to set aside 
the verdict of the jury and for a new trial, which said motion was 
argued and submitted" and on the 9th day of October, 1922, over¬ 
ruled and judgment was then entered for defendant in accordance 
with the verdict aforesaid, to which exception was then and there 
taken by the plaintiff and noted on the minutes of the court; and 
the several exceptions and all of them were duly allowed by the 
court, and reference is hereby made to the same, as though they 
were now severally and separately stated, and the verdict of the 
jury and the judgment of the court based thereon, being adverse 
to the plaintiff, at the request of counsel for the plaintiff this bill of 
exceptions is signed, sealed and made a part of the record in this 
case, now for then, this 5 day of February, A. D. 1923. 

GEORGE C. AUK AM, 

Justice. 

Court signed the Bill of Particulars and ordered the same of 
record nunc pro tunc. 

Febv. 5/23. 

N. 5, P. 329. 

16 Assignment of Errors. 

Filed February 26, 1923. 

1. The Court erred in directing a verdict for defendant. 

2. The Court erred in overruling plaintiff’s motion for a new 
trial. 
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3. The Court committed other error apparent on the face of the 
record. 

C. R. AHALT, 

H. S. BARGER, 
Attorneys for Plaintiff. 

Designation of Record. 

Filed February 26, 1923. 

The Clerk will, in returning the writ of error herein, include with 
the record the following: 

1. Declaration and particulars of demand. 

2. Memo, empaneling of jury, trial and verdict. 

3. Motion for new trial. 

4. Memo, extending time for hearing motion for new trial. 

5. Order overruling motion for new trial. 

6. Memo, of receipt of Writ of Error. 

7. Memo, of filing and approval of bond for costs. 

8. Memoranda of extensions of time for submission and settling 
of Bill of Exceptions. 


9. Bill of Exceptions. 

10. Assignments of Error. 

11. This designation of record. 


TOOMEY & TOOMEY, 

Attys. for Deft. 


C. R. AIIALT, 

IT. S. BARGER, 
Attorneys for Plaintiff. 


17 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify that the foregoing pages, numbered from 
1 to 18, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in Case, At Law, No. A-772, wherein 
Arthur Tsangares is plaintiff, and Eugeneo Fugazzi is defendant, as 
the same that remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
5th day of March, 1923. 

[Seal of the Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 
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18 Filed Nov. G, 1922. Municipal Court, District of Columbia. 
United States of America, ss : 

The President of the United States to the Honorable George C. 

Aukam, Judge of the Municipal Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 
you, between Arthur Tsangares, plaintiff, and Eugenio Fugazzi, 
defendant, No. A. 772, a manifest error hath happened, to the great 
damage of the said plaintiff, as by his complaint appears. We being 
willing that error, if any hath been, should be duly corrected, and 
full and speedy justice dune to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Court of Ap¬ 
peals of the District of Columbia, together with this writ, so that you 
have the same in the said Court of Appeals, at Washington, within 20 
days from the settling of the bill of exceptions, or within such ad¬ 
ditional time after the expiration of the 20 days as the court below 
or a judge thereof for sufficient cause shall allow; that the record 
and proceedings aforesaid being inspected, the said Court of Appeals 
may cause further to be done therein to correct that error, what of 
right and according to the laws and customs of the United States 
should be done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the 6th day of November, in the year of our 
Ford one thousand nine hundred and twenty two. 

[Seal of the Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed bv 

CHARLES IE ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

[Endorsed:] Filed Nov. G, 1922. Municipal Court, District of 
Columbia. 

Endorsed on cover: District of Columbia Municipal Court. No. 
3972. Arthur Tsangares, plaintiff in error, vs. Eugeneo Fugazzi. 
Court of Appeals, District of Columbia. Filed Mar. 12, 1923. Henry 
W. Hodges, clerk. 
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IN THE 


(Eourt of Apppala, Stotnrt of doluotbta 

April Term, 1923. 


No. 3972. 


Arthur Tsangares, Plaintiff in Error , 

vs. 

Eugeneo Fugazzi, Defendant in Error. 


BRIEF ON BEHALF OF DEFENDANT IN 

ERROR. 


This is an action by a real estate broker to recover 
commissions upon an alleged sale of real estate, of 
which sale he claims to have been the procuring cause. 
In the Municipal Court there was a directed verdict, 
that upon the whole evidence the plaintiff was not 
entitled to recover, and this forms the ground for the 
error complained of in this appeal. 
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STATEMENT OF THE CASE. 

The claim of the plaintiff herein as shown by the 
record is that he was authorized or employed bv the 
defendant to obtain a purchaser for certain property, 
upon certain specified terms, but nowhere in the 
record does it appear that the plaintiff w T as employed 
as the exclusive agent of the defendant, but it is 
affirmatively shown that the defendant himself sold 
the property to a purchaser named Theos, w T ho w r as 
unknown to the plaintiff, and that said sale w T as con¬ 
summated in the office of another real estate agent, 
on July 24, 1922, about 2 p.m., while the plaintiff did 
not tender a check or signed contract to the defendant 
until G o’clock in the evening of the same dav. The 
proposed contract of sale w r as never signed by the de¬ 
fendant, and according to the record the alleged pur¬ 
chaser (Marcopulos) did not sign it and make the de¬ 
posit in question until July 24, 1922, at about 2 o’clock 
p.m. There is testimony that at noon on July 24, 1922, 
defendant went to plaintiff’s office to learn if he had 
effected a sale and gotten a deposit, that defendant 
was told by the plaintiff that no deposit had been made, 
and that the defendant had then promised to wait that 
day for the plaintiff to make the sale. 

The only error complained of by the plaintiff herein 
is the refusal of the trial court to submit the testimony 
in the last preceding paragraph to the jury, but w T e 
submit that under the settled law T of this Court, the 
testimony in question, even if assumed to be true, 
w’ould not entitle the plaintiff to a recovery, and there¬ 
fore there was no question of fact to be submitted to 
the jury. 





ARGUMENT. 

In the case of Cissel, Talbot and Co. vs. Hayden , 41 
App. D. C., 477, this Court declared the rule to be that 
a real estate agent authorized by the owner of land 
to sell the same is not, where he is not shown to have 
been an exclusive agent, entitled to commissions upon 
an independent sale effected by the owner in good 
faith before the agent reached the owner with a satis- 
factory contract. The evidence showed that the real 
estate agent had been authorized to sell the premises 
ot the defendant upon certain specified terms, and 
after certain negotiations with the defendant, the 
agent called upon him at about 11 o’clock a.m. on 
March 1, 1912, with the offer to purchase and a de¬ 
posit, stating that the purchaser was ready to com¬ 
plete the sale. Defendant stated that he was not quite 
i ead\ } et, but would see the agent the next day. 
Thereafter defendant informed the agent that he had 
sold the property on the same day, to wit, March 1, 
1912, to a purchaser other than that procured by the 
plaintiff. In the course of the opinion based on these 
facts, Mr. Justice Robb uses the following language: 

“There was no contention on the part of the 
plaintiff that it was an exclusive agent. In other 
words, the defendant was not only free to deal 
with other agents, but to effect a sale himself. 
Where there are a number of agents ‘the agent is 
entitled to the commission who first brings to the 
owner a contract satisfactory to him, and which 
the owner accepts, provided there has been no 
collusion between the agent and the owner to de¬ 
feat another agent who has been negotiating with 
the purchase]*. Evans vs. Shinn, 40 App. D. C., 
557.’ The same reasoning is applicable here. The 
defendant was free to negotiate the sale of his 






4 


property, and, having effected such a sale before 
the receipt of notice by the plaintiff that it had 
procured a purchaser, the plaintiff was in no 
better position than it would have been had an¬ 
other agent first reached the defendant with a sat¬ 
isfactory contract. Had the defendant sold the 
property to the purchaser actually found and 
stimulated to the purchase by the plaintiff a dif¬ 
ferent case would be presented. ” 

/ 

In the case at bar the record conclusively shows that 
the authorization to sell was not an exclusive contract, 
the defendant sold his property to a purchaser not 
procured by the plaintiff, in the office of another real 
estate agent, on July 24, 1922, at about 2 o’clock in the 
afternoon, and no signed contract or deposit was 
tendered until about 6 o’clock in the evening of the 
same day. Furthermore, at 12 o’clock noon of the 
same day defendant sought out the plaintiff to get a 
contract and deposit, and received nothing but a 
promise of a prospective contract and check, where¬ 
upon the defendant proceeded to make an independent 
sale of his property. 

And in the case of Daniels vs. Land Co., 9 App. D. C. 
483, this Court held that an owner of real estate re¬ 
serves the right to sell the property himself, without 
t ^ for commissions, unless he gives an exclusive 
agency to sell. 

There is no question but that the above statement of 

law is the well adjudicated rule in this jurisdiction, 

and the plaintiff in error does not dispute that in his 

brief, but he says that the conversation between the 

plaintiff and the defendant, on July 24, 1922, in which 

defendant had stated that he would wait that dav for 

•> 

the plaintiff to make the sale, changed the previous 
contractual relations of the parties, and was evidence 
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of a new and exclusive contract which should have 
been submitted to the jury. But we respectfully sub¬ 
mit that this testimony would not change the rule of 
law as set forth in the foregoing cases, because the 
record shows that during the entire transaction the 
plaintiff had only a general authorization to sell the 
property, and the defendant had the right to deal with 
other agents or to effect a sale himself, so that the 
evidence in question would only tend to prove that the 
general authorization to sell w^as continued for that 
day. There is not a suggestion in the record that the 
defendant agreed to pay the plaintiff a commission for 
d sale if made that day, whether made by other agents 
or made by the owner. There was no new contract 
made or any modification of the old contract. This 
same contention w^as advanced in the well considered 
case of White d Hoskins vs. Benton, 121 Iowa 354, in 
which the facts are almost identical with the case at 
bar, but that Court, speaking through Mr. Chief Jus¬ 
tice Bishop rejected the contention in the following 
words: 


“But counsel for appellees makes the further 
contention that what transpired between the par¬ 
ties on September 25th amounted to an express 
promise and undertaking on the part of the de¬ 
fendant to pay plaintiffs a commission if they 
found a purchaser on the day following, regard¬ 
less of whether a sale w T as in the meantime made 
by the defendant or by any other agent. With 
this contention we are also unable to agree. There 
was no new or further contract. Defendant an¬ 
nounced a reduction in price. Plaintiffs declared 
that they could find a customer at the reduced 
price within a day’s time. Defendant said that if 
they did their money was ready for them. Surely, 
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counsel do not seriously contend that here was 
any new contract, or even any modification of the 
old contract. * # * The only modification was that 
within the time limit fixed a sale might be made at 
the reduced price named. Nor is there anything 
in what was said or done to indicate that it was 
intended to give plaintiff an exclusive agency, so 
that it is not necessary to consider whether an 
exclusive agency would result in a liability on the 
part of the defendant, in any event, should a 
customer be found by the plaintiff’s within the 
time mentioned bv them.” 

Note also the following cases and authorities: 

18 South Dakota, 161; 

116 Ala. 395; 

225 Pa. 359; 

Storv on Agencv-Sec. 481; 

Meechem-Agency, Sec. 207. 

And even if the time is fixed in the contract that 
does not make the contract exclusive: 

Hammond vs. Mau, 124 Pac. Rep., 377; 

Parkhurst vs. Tvron, 134 App. Div. (N. Y.) 843. 

To sustain the point that because a time was fixed 
in the contract, it becomes an exclusive contract, plain¬ 
tiff in error cites in his brief certain cases decided in 
other jurisdictions, but an examination of these cases 
discloses that in every case cited, except Blumenthal 
vs. Bridges, 91 Ark., 212, the contract itself was exclu¬ 
sive in terms, or the authority was coupled with an in¬ 
terest or the principal had acted in bad faith. For ex¬ 
ample in Fultz vs. Wimer (34 Kan. 576), at page 7 of 
plaintiff’s brief, the contract in the record authorized 
the agent to sell and also provided that “if said lands, 
or any part thereof are sold by myself or others dur¬ 
ing said two months I will pay F his commission there- 
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on at the following rates.’’ Again in the California 
case (page 8 of plaintiff’s brief) the contract sued 
upon recited that “We, F. T. do hereby constitute and 
appoint G. & L. our sole agents for a period of five 
days from the date hereof, to negotiate a sale of etc.” 
And the case of Blumenthal vs. Bridges, 91 Ark., 212, 
has been expressly overruled in the case of Hammond 
vs. Mau, 124 Pacific Reporter, 377-379, wherein the 
Court in deciding that because a time was fixed in the 
contract, did not make it an exclusive contract, said 
“In Blumenthal vs. Bridges 91, Ark., 212, one of the 
authorities relied on, it is said that, where a time limit 
is fixed, the contract implies an exclusive right to sell 
. within the time named. The authorities cited to sus¬ 
tain this proposition do not bear out the conclusions of 
the judge writing the opinion, on the contrary, they 
affirm our position for in each of them, the contract 
was by its terms, “exclusive,” or “sole” or coupled 
with an interest. Here the only interest is in the com¬ 
missions, and it is uniformly held that this is not an 
interest rendering the power irrevocable.” 

In conclusion we respectfully submit that under the 
great weight of authority this evidence, if true, would 
not give the plaintiff an exclusive agency in the sale 
of this property, and unless he had such an agency he 
could not recover, and, therefore, there was no dis¬ 
puted fact to submit to the jury. The judgment in 
said case should therefore be affirmed. 

Respectfully submitted, 

James A. Toomky. 

Vincent L. Toomey, 
Attorneys for Defendant in Error. 











